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GRUENDER, Circuit Judge.

Andre Pope (“Pope”) appeals the decision of the district court' granting
summary judgment to ESA Services, Inc. (“ESA”), on his clams of employment
discrimination based on race, retaliation, violation of the Minnesota Whistleblower
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Act, and defamation. On appeal, Pope contends that there was sufficient material
evidence on each claim such that areasonablejury couldfindin hisfavor. Weaffirm
the district court’s summary judgment in favor of ESA on all clams.

I. BACKGROUND

Onsummary judgment “[t]he burden of demonstrating that thereareno genuine
issues of material fact rests on the moving party.” Winthrop Resources Corp. v.
Eaton Hydraulics, Inc., 361 F.3d 465, 468 (8th Cir. 2004). The non-moving party,
however, must still “ present[] evidence sufficiently supporting the disputed material
factsthat areasonable jury could return averdictin [his] favor.” Gregory v. City of
Rogers, Ark., 974 F.2d 1006, 1010 (8th Cir. 1992). Because Popeisthenon-moving
party, “wemust view the evidence and the inferences that may be reasonably drawn
fromthe evidenceinthelight most favorable” tohim. Winthrop Resources, 361 F.3d
at 468.

Andre Popeisablack male of Liberian descent. In January 2001, Pope began
working as a general manager in training for ESA, a nationwide chain of hotels.
Shortly thereafter, he became generad manager of ESA’s Bloomington, Minnesota
hotel. Pope initially performed his duties in a satisfactory manner.

Early in histenure as general manager of the Bloomington hotel, Pope claims
to have discovered that ESA had hired severa illegal aliens based on fasified
documents, which he reported to his district managers, Trevor Dulka and later, John
Hulet.

In the summer of 2001, Pope attended a regiona meeting in Chicago. Pope
formed the impression that his regional manager, Gary Rumsey, ignored him and
some other black managers. He allegesthat Rumsey took several white managersto
lunch and did not include Pope and two other black managers from his region.
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Around the same time as the Chicago conference, ESA began soliciting
applicationsfor adistrict-manager-in-training positionin the Bloomington area. Pope
initially sought the advice of Dulka, hisdistrict manager, who told himthat he should
have oneyear of experienceasageneral manager before being promoted to managing
multiple hotels. Pope inquired of both Susan Rebi in ESA’s Chicago office and
Rumsey about the pogtion, prefacing his inquiries with the observation that there
were no black district managersin theregion. Rumsey told Pope that hewould talk
to Dulka to get a recommendation about whether Pope was ready for a promotion.

Rumsey talked to Dulkaabout the possibility of promoting Popeto theposition
of district manager intraining. Dulkaadvised Rumsey that hedid not think Popewas
ready to manage multiple hotels. In August 2001, Rumsey hired John Hulet, awhite
malewho previously was an area manager for a grocery-store chain, for the district-
manager-in-training position. Rumsey hired Hulet because he felt he had the right
gualificationsfor the postion; inparticular, Hulet had experience managing multiple
grocery store locations, which Rumsey considered very important.

During a December inspection of the Bloomington hotel, Rumsey found the
state of the rooms unacceptable. He gave the property afailing score and gave Pope
amidrange rating of “Effective.” Hulet met with Pope and explained the problems
he and Rumsey found with the hotel. In a follow-up inspection, Hulet noted
improvements but still found the rooms unacceptabl e.

Shortly after Hulet’ s inspection, Pope requested and was allowed to take off
the week of December 29, 2001 through January 4, 2002. Hulet saw this as an
opportunity to work with Phil Current, assistant manager of the Bloomington hotel,
who recently had done poorly on an assistant-manager test. It was immediately
apparent to Hulet, however, that Current’ spoor performanceon theassi stant-manager
test was due in large part to Pope' s inadequate training of Current. As Hulet began
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to provide Current with training, Hulet found that the Bloomington hotel wasstill in
poor condition. For example, Hulet found poor filing, incomplete employee files,
incompl ete petty-cash receiptsand expired gift certificateswhich Popefailedto give
his employees as a gift from ESA. Hulet also discovered that Benedict Brown, a
front-desk representative at the Bloomington hotel, was due to earn overtime pay if
he were to complete his scheduled nine-hour shift on January 4. Finaly, Hulet
discovered a shortage of $18.18 in the petty cash and $246.00 from the back-up
drawer. In fact, on December 31, 2001, Hulet drafted an ESA Counseling Report,
where hewrote, “| discovered funds missing fromthe petty cash fund and the second
drawer fund, during an audit at site #733.” The draft Counseling Report indicates
that the action to be taken was termination. However, no action was taken at that
time to effect Pope’s termination. Rather, the record reflects that Hulet chose to
further investigate the situation.

In aJanuary 3, 2002, telephone conversation with Current, Pope claimed that
he had taken the money from the back-up drawer to buy office supplies. Pope also
told Current that hewould*“fix” theproblem of paying overtimeto Brown and replace
himat 7:00 p.m. thenext day. Hulet asked to speak to Pope, but Poperefused. After
the conversation was recounted to Hulet, he construed Pope’ s statement as meaning
that Brown would continue to work until 11:00 p.m. with the time worked after 7:00
p.m. to be added to a subsequent pay period, thereby improperly avoiding aclaim by
Brown to overtime pay.

Hulet immediately reported his findings to Rumsey and ESA’s human
resources department. Hulet testified that he talked to Rumsey “about the fact that
we are missing money in petty-cash, that we aremissing money in the second drawer,
that our cash overages and shortages aren’t being documented, that the AGM . . .
hadn’t been trained. He didn’'t even know what was going on at the property.” An
ESA Communication Summary opened by Kristin Long on January 4, 2002 stated:



DM, John Hulet, called regarding termination of GM, Andre Pope. . . .
[Hulet] conducted an audit of monies on property and found $260
(approx.) missing consistently from petty-cash. AGM [Phil Current]
stated that [ Pope] loaned previous [assi stant general manager] $200 for
moving costswhen leaving Company. [Pope] has not completed a cash
over/short formin six months. In addition, [Current] called [Pope] to
alert himto the fact that an employee, if worked scheduled 9 hour shift,
would be eligible for overtime. [Pope] advised [Current] to stop the
employee’ s payrall at 40 hoursand record the extratimeon the next pay
period. Advised [Hulet] to confront [Pope] with findings. [Hulet] to
then terminate for misconduct. Support decision.

On January 7, 2002, Hulet and Dulka called Pope into ameeting inthe hotel’ s
front office in order to confront Pope regarding Current’ s lack of training, the cash
shortages and the alleged timecard fraud. Pope claims that other hotel employees
were able to overhear the ensuing discussons.

In response to the petty-cash issue, Pope provided a partial accounting of the
money by producing purchased office supplies, receiptsfor those office supplies, and
the remaining cash.? Hulet was concerned about Pope' sexplanation, in part, because
Pope claimed to have purchased office supplies on January 3, but the receipt was
dated January 5.

Themeetingwasadjourned for ashort time so that Hulet and Dulkacould meet
privately. When the meeting resumed, Pope was questioned about the alleged
timecard fraud and a six-minute discrepancy on Brown'’s January 4 timecard. Asto
the alleged timecard fraud, Pope claimed that he relieved Brown at 7:00 p.m. the
night before. Hulet and Dulka were not convinced by Pope' s explanation; instead,
they relied on the fact that Brown had not logged out of the computer system until

*Thereceiptswere for thefollowing: $3.50 from Cub for a9-volt battery dated
December 31, 2001; $18.00 for lunch from Don Pablos dated January 2, 2002; and
$57.66 from Office Max for various office supplies dated January 5, 2002.
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11:00 p.m. and that Brown’ snamewas on thetop of the cashier’ sreport envel opethat
had been started at the beginning of his shift and submitted at the end of theday. In
response to Hulet’s inquiry about the six-minute discrepancy on Brown’s timecard,
Pope responded, “Who cares.”

At this point, Hulet decided to terminate Pope s employment with ESA. The
decisionwas based on the accumul ation of issues Hul et had discovered: Pope s poor
management asreflected intheearlier hotel inspection by Rumsey and Pope’ sfailure
to train Current; the undocumented shortage in the petty cash and in the back-up
drawer; and the alleged timecard fraud involving Brown. Pope’s dismissive attitude
and failure to adequately explain the discrepancies resulted in Hulet’s decision to
terminate Pope' s employment with ESA.

In July 2002, Popefiled acomplaint alleging race discrimination in violation
of Title VII of the Civil Rights Act of 1964 and the Minnesota Human Rights Act
(“MHRA"), violation of the Minnesota Whistleblower Act, and defamation. ESA
moved for summary judgment. In opposing ESA’s motion for summary judgment,
Pope asserted that his complaint also included claims of retaliation under Title VI
and the MHRA. Inits decision on the summary-judgment motion, the district court
noted that although the retaliation claims were not properly pled, it would consider
them. The district court concluded that Pope failled to demonstrate a disputed
material fact and that ESA was entitled to judgment as a matter of law on all claims.
Pope filed atimely notice of appeal.

II. DISCUSSION

Wereview thedistrict court’sorder of summary judgment denovo. Randolph
v. Rodgers, 170 F.3d 850, 856 (8th Cir. 1999). “Summary judgment is appropriate
only when there is no genuine issue asto any material fact and the moving party is
entitled to judgment as a matter of law.” Id.; see Fed. R. Civ. P. 56(c). We have

-6-



noted that summary judgment “should sddom be utilized” in employment
discrimination cases. Stidham v. Minnesota Mining & Mfg., Inc., 399 F.3d 935, 937
(8th Cir. 2005). However, this Court dso has noted that “thereisno‘ discrimination
case exception’ to the application of Fed. R. Civ. P. 56, and it remains a useful
pretrial tool to determine whether or not any case, including one alleging
discrimination, meritsatria.” Berg v. Norand Corp., 169 F.3d 1140, 1144 (8th Cir.
1999). After viewing theevidencein the light most favorable to Pope, we conclude
that no reasonablejury couldfindin hisfavor. Therefore, weaffirmthedistrict court.

A. Employment Discrimination

Where the plaintiff is unable to produce direct evidence of discrimination in
violation of Title VII or the MHRA, the Court will employ the familiar McDonnell
Douglas burden-shifting framework. Turnerv. Honeywell Fed. Mfg. & Techs., LLC,
336 F.3d 716, 720 (8th Cir. 2003) (citing McDonnell Douglas Corp. v. Green, 411
U.S. 792, 801-04 (1973)). Under the McDonnell Douglas framework, apresumption
of discrimination is created when the plaintiff meets his burden of establishing a
primafacie case of employment discrimination. Rothmeier v. Inv. Advisers, Inc., 85
F.3d 1328, 1332 (8th Cir. 1996) (citing Texas Department of Community Affairs v.
Burdine, 450 U.S. 248, 254 (1981)). A minimal evidentiary showing will satisfy this
burden of production. Turner, 336 F.3d at 720 (citing Johnson v. Arkansas State
Police, 10 F.3d 547, 551 (8th Cir. 1993)). Upon establishing a prima facie case of
discrimination, the burden of production shifts to the defendant to show that it had
alegitimate, nondiscriminatory reason for its actions. Sprenger v. Fed. Home Loan
Bank of Des Moines, 253 F.3d 1106, 1111 (8th Cir. 2001) (citing St. Mary’s Honor
Center v. Hicks, 509 U.S. 502, 507 (1993)). Once this burden has been met, the
presumption of discrimination disappears, requiring the plaintiff to prove that the
proffered justification is merely a pretext for discrimination. I/d. At al times, the
burden of persuasion remains with the plaintiff. Gagnon v. Sprint Corp., 284 F.3d
839, 847 (8th Cir. 2002) (citing St. Mary’s, 509 U.S. at 507).
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1. Failure to promote in violation of Title VII and the MHRA

Pope first argues that the district court erred when it held that, with
respect to ESA’ s decision not to promote him to the position of district manager in
training, Pope failed to present evidence of discrimination sufficient to create a
guestion for thejury. We conclude that the district court did not err. Although Pope
established a prima facie case of race discrimination in the context of failure to
promote, he has failed to present any material evidence calling into question ESA’s
proffered legitimate, nondiscriminatory reasons for not promoting him.

In order to establish aprimafaciecaseof racediscriminationinafailure-
to-promote case, the plaintiff must show that: (1) he is a member of a protected
group; (2) hewas qualified and applied for a promotion to an available position; (3)
hewasre ected; and (4) asimilarly-situated candidate, not part of the protected group,
washired for the positioninstead. Shannon v. Ford Motor Co., 72 F.3d 678, 682 (8th
Cir. 1996). Pope has established a primafacie case. It isuncontroverted that Pope
Is black, that he applied for and was denied the position of district-manager-in-
training, and that ESA hired Hulet, asimilarly-situated whiteapplicant. Further, Pope
met the minimum qualifications for the position. See Turner, 336 F.3d at 720-21.

With the burden of production having shifted to ESA, it proffered two
reasonsfor the decisionto hire Hulet instead of promoting Pope. First, relyingonthe
advice of Dulka, Rumsey concluded that Pope had not shown superior performance
asagenerd manager and that Pope was not ready to manage multiplehotels. Second,
Rumsey hired Hulet because he thought Hulet had the right qualifications for the
position; most importantly, he had experience managing multiple grocery store
locations. “The burden to articul ate a nondiscriminatory justification is not onerous,
and the explanation need not be demonstrated by a preponderance of the evidence.”
Floyd v. State of Missouri Dept. of Soc. Servs., Div. of Family Servs., 188 F.3d 932,
936 (8th Cir. 1999). Accordingly, the ultimate burden falls on Pope to produce
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evidencesufficient to create agenuineissue of material fact regardingwhether ESA’s
proffered nondiscriminatory justifications are mere pretext for intentional
discrimination.

In his brief, Pope argues that ESA’s proffered justifications are mere
pretext because of “the fact that Rumsey treated only white managers to lunch and
refused to socialize with any black managers.” This simply does not cast doubt on
ESA’s proffered nondiscriminatory justifications for hiring Hulet instead of
promoting Pope. First, the statement that Rumsey “refused to socialize with any
black managers,” is not supported by any evidencein therecord. Second, Pope puts
forth no evidence that Rumsey “treated” white managers to lunch at the Chicago
conference. That Rumsey went out to lunch with other white managers a the
conferenceisnot sufficient to raiseamaterial issue of disputed fact about whether the
truereason behind Rumsey’ sdecision not to promote Popewasracial discrimination.
Finaly, the record reflects that Rumsey’s decision not to promote Pope was
influenced primarily by Dulka s recommendation that Pope was not ready for a
promotion.  Pope has provided no evidence showing that the true reason behind
Dulka s recommendation was racial discrimination.

2. Termination in violation of Title VII and the MHRA

“[T]he proof necessary to establish a primafacie case in discrimination
casesis ‘not inflexible and ‘varies somewhat with the specific facts of each case.””
Young v. Warner-Jenkinson Co., Inc., 152 F.3d 1018, 1022 (8th Cir. 1998) (quoting
Hindman v. Transkrit Corp., 145 F.3d 986, 990-91 (8th Cir. 1998)). In order to
establishaprimafacie case of discrimination onthe part of ESA in terminating Pope,
Pope must show that: (1) heisamember of a protected group; (2) he was qualified
for his position; (3) he was discharged; and (4) the discharge occurred under
circumstances giving rise to an inference of discrimination. See Davenport v.
Riverview Gardens Sch. Dist., 30 F.3d 940, 944-45 (8th Cir. 1994). A plaintiff can
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prove the fourth element by showing that he was replaced by someone with similar
qualifications. See Putman v. Unity Health Sys., 348 F.3d 732, 736 (8th Cir. 2003).

The burden of establishing a prima facie case of employment
discrimination is not onerous. Davenport, 30 F.3d at 944. Pope has made the
requisite showing of a prima facie case of employment discrimination. It is
undisputed that Pope is a member of a protected group and that he was terminated.
Further, Popewas qualified for his position and was discharged under circumstances
giving rise to an inference of discrimination because ESA filled his position with
someone having Pope’s qualifications,

ESA pointsto the alleged timecard fraud, the shortages in the petty cash
and the back-up drawer, and the poor performance by Pope as legitimate,
nondiscriminatory justifications for his termination. Pope attempts to prove that
ESA’s proffered justifications are pretextual in two ways.

First, buttressed by Brown’s deposition testimony, Pope arguesthat he
did, infact, relieve Brown on January 4, 2002. He claimsthat he simply failed tolog
in to the computer under his own password and, instead, remained logged in under
Brown’s password. Pope contends that the alleged timecard fraud ultimately was
disproved and that, as a result, ESA’s reliance on it as a justification for his
termination constitutes pretext.

Theissue beforethe Court, however, is not whether ESA’ s conclusions
about the alleged timecard fraud were correct; instead, the issue is whether ESA
conducted a thorough investigation of the timecard-fraud incident and whether it
made credibility determinations reasonably and in good faith. See Euerle-Wehle v.
United Parcel Serv., 181 F.3d 898, 900 (8th Cir. 1999). We conclude ESA did so.
Hulet considered Pope’ sexplanation but found it incrediblein light of what Current
told him about Pope “fixing” Brown’s overtime pay, the fact that Brown continued
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to belogged into the computer beyond thetimethat Pope claimed herelieved Brown,
andthefact that Brown’ sname, not Pope’ s, appeared onthe cashier’ sreport envel ope
submitted at the end of the day. Based on the combination of the apparent timecard
fraud, Pope’ s dismissive attitude toward Brown’s missing six minutes, shortagesin
the petty cash and theback-up drawer, theinadequatetraining of hotel personnel, and
the problems reveal ed in the December inspection of the Bloomington hotel, Hulet
decided that the best course of action was termination. The alleged timecard fraud
became the proverbial “straw that broke the camel’s back.” See Dhyne v. Meiners
Thriftway, Inc., 184 F.3d 983, 989 (8th Cir. 1999). Pope has produced no evidence
showing Hulet did not believe Pope was guilty of misconduct. See Griffith v. City of
Des Moines, 387 F.3d 733, 738 (8th Cir. 2004); see also Waggoner v. City of
Garland, Tex., 987 F.2d 1160, 1166 (5th Cir. 1993) (“To the extent [plaintiff’g]

summary judgment evidencerel atesto hisinnocence of the sexual harassment charge,

itisirrelevant. Hemust, instead, produce evidence demonstrating that [hisemployer]

did not in good fath believe the allegations, but relied on themin abad faith pretext

to discriminate against him . . . ."”).

Pope also attempts to prove that ESA’s proffered justification with
respect to the petty-cash i ssue was apretext by pointing to all eged disparate treatment
of white ESA managers charged with similar shortages. In one incident, a white
femae general manager was fired for taking petty cash for non-business purposes
after being given three written and one or two verbal warnings for performance
issues. In another incident, a white male general manager was issued a written
warning for taking $360 from the saf e and cash drawer for non-business use.

A plaintiff may demonstrate pretext by showing that he wastreated less
favorably than similarly-situated employees outside of hisprotected group. E.E£.0.C.
v. Kohler Co., 335 F.3d 766, 775-76 (8th Cir. 2003). The test for determining
whether employees are similarly situated to a plaintiff isarigorous one. Id. at 775.
“For discriminatory discipline claims, employees are similarly situated only when
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they are involved in or accused of the same offense and are disciplined in different
ways.” Wheeler v. Aventis Pharms., 360 F.3d 853, 858 (8th Cir. 2004). Further, the
plaintiff must show that he and those employees outside of his protected group were
similarly situated in all relevant respects. 1d.

Pope has failed to raise a triable question of material fact with respect
to the issue of disparate treatment. Heis not similarly situated to the white male
general manager. That employeedid not have Pope’s history of mismanagement and
was not accused of timecard fraud. Inaddition, Popewasactualy treatedinthe same
manner asthewhitefemal e general manager. Both had prior performanceissues, and
both were terminated after a petty-cash discrepancy was found.

Accordingly, we concludethat Pope hasfailed to raise atriable question
of material fact as to whether ESA’s proffered justifications for not promoting him
and for terminating him were pretextual. We therefore affirm the district court’s
summary judgment in favor of ESA asto Pope’ s race discrimination claims.

B. Retaliation

The district court addressed Pope’ s retaliation claims under Title VII and the
MHRA, even though it concluded that such claimswere not properly pled. Likethe
district court, we will assume that Pope properly pled such claims, and we will
address them. However, we conclude that Pope has failed to make a prima facie
showing of retaliation.

To establish aprimafacie case of retaliation, Pope must show that he engaged
in statutorily protected activity, that ESA took adverse action against him and that
thereisacausal connection betweenthetwo. Rheineck v. Hutchinson Tech., Inc., 261
F.3d 751, 757 (8th Cir. 2001). Statutorily protected activity includes opposing an

-12-



act of discrimination made unlawful by Title VII. Hunt v. Nebraska Public Power
Dist., 282 F.3d 1021, 1028 (8th Cir. 2002).

Pope has failed to provide sufficient evidence showing that he engaged in
statutorily protected activity. In his brief, Pope argues that he was terminated for
“complaining to management that there was a glaring absence of black managers
above the position of GM at ESA.” This is an overstatement of Pope's own
deposition testimony. A more accurate version of the record showsthat Pope, as a
prefaceto expressng hisinterest in the district-manager-in-training position, shared
his observation that there were no blacks in the district-manager postion in his
region. He commented that having black district managers would serve as an
incentive for him. These comments are insufficient to show that Pope opposed an
unlawful employment practice by ESA; Pope did not attribute the absence of black
district managersin hisregion to racial discrimination. See id. Thus, Pope was not
engaged in statutorily protected activity and did not establish a prima facie case of
retaliation.

C. Minnesota Whistleblower Act

TheMinnesota\Whistleblower Act, Minn. Stat. 8§ 181.932, prohibitsretaliation
against an employeewho, in good faith, reports aviolation or suspected violation of
any federal or state law to an employer, governmental body or law enforcement
official. See Cokley v. City of Otsego, 623 N.W.2d 625, 630 (Minn. Ct. App. 2001).
PopeclaimsESA violated theWhistleblower Act by terminating himfor complaining
to Dulkaand Hulet regarding thehiring of undocumented workers. Like Pope’ s other
claims, this claim is analyzed under the McDonnell Douglas framework: Pope has
theinitial burden of establishing a primafacie case, the burden then shiftsto ESA to
articulateanon-retaliatory reason for Pope’ stermination, after which Popemay show
ESA’s proffered reason is a pretext for discrimination. See id. Pope has failed to
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satisfy hisinitial burden of establishing a prima facie case of retaliation under the
Whistleblower Act.

The elements of the prima facie case of retaliation under the Minnesota
Whistleblower Act are: “(1) statutorily-protected conduct by the employee; (2)
adverseempl oyment action by theemployer; and (3) acausal connection betweenthe
two.” Id. (quoting Hubbard v. United Press Int’l, Inc., 330 N.W.2d 428, 444 (Minn.
1983) (internad quotations omitted)). An employee may prove causation with
“circumstantial evidence that justifies an inference of retaliatory motive.” Cokley,
623 N.W.2d at 632. However, close proximity between an employee scomplaint and
his termination of employment, without any other circumstantial evidence, failsto
raise an issue of material fact regarding causation. See id. at 633; Thompson v.
Campbell, 845 F. Supp. 665, 675 (D. Minn. 1994) (“[A]n inference of retaliatory
motiveisnot justified by virtue of the timing of [the employe€ s] dischargealone.”).

The only evidence Pope offers to prove causation is the temporal proximity
between his complaint and termination. In his brief, Pope claims that he discussed
theissue of hiring undocumented workerswith Hulet aslate as November 2001, just
one month before he was terminated. However, there is no support for this date in
the record. Rather, in his deposition, Pope stated that he and Hulet discussed the
issuewhenHulet “got hired,” whichwould havebeen sometimein August 2001. The
simple fact that Pope discussed the issue with Hulet approximately four months
before he was terminated, without any other circumstantial evidence (such as
evidencethat Pope wascriticized for raising theissue), does not constitute sufficient
evidence of causation to support Pope’ s whistleblower claim.

D. Defamation

In his complaint, Pope claims that ESA defamed him by telling Pope's co-
workersthat he wasterminated for timecard fraud and by forcing himtotell potential
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employersthat he was terminated for timecard fraud. He also allegesthat Dulkaand
Hulet questioned him about missing money and receipts. Pope clarified this
alegation in his deposition—he clamed that Hulet stated “we believe you took
money” in the presence of others. The district court dismissed Pope's defamation
claiminvolving timecard-fraud statements to Pope’ s co-workers because the claims
were not pled with specificity. Thedistrict court granted summary judgment to ESA
ontheremaining defamation claimsbecausethey wereliterally true and because ESA
and its agents enjoyed qualified privilege.

The inadequacy of Pope's complaint compels us to dismiss all of his
defamation claims, except theforced self-publication claim. Minnesotalaw requires
that “a claim for defamation must be pled with a certan degree of specificity.”
Schibursky v. Int’l Business Machines Co., 820 F. Supp. 1169, 1181 (D. Minn. 1993).
Ataminimum, the plaintiff must “allege who madethe allegedly libel ous statements,
to whom they were made, and where.” Id. (quoting Pinto v. Internationale Set, Inc.,
650 F. Supp. 306, 309 (D. Minn.1986) (internal quotations omitted)). Pope's
complaint does noneof this. Instead, it generally allegesthat “[ESA’ s] agents stated
to Plaintiff’ sco-workersthat hewasdischarged for ‘ timecard fraud.”” Inaddition, the
complaint contai ns no specific facts rel ating to Pope' s claim that Hul et defamed him.
Consequently, the proper course is dismissal of these clams. See Fed. R. Civ. P.
12(b)(6).

We areleft with the claim that Pope was forced to self-publish the defamatory
timecard-fraud statement to potential employers. In order to prevail on a clam of
defamation in Minnesota, a plaintiff must show that the defendant “made: (a) afalse
and defamatory statement about theplaintiff; (b) inunprivileged publicationtoathird
party; (c) that harmed the plaintiff’s reputation in the community.” Weinberger v.
Maplewood Review, 668 N.W.2d 667, 673 (Minn. 2003). “Generally, there is no
publication where a defendant communicates a statement directly to aplaintiff who
then communicates it to athird person.” Lewis v. Equitable Life Assurance Soc'’y,
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389 N.W.2d 876, 886 (Minn. 1986). However, the publication element may be met
where the plaintiff is compelled to publish the defamatory statement to athird party,
and it was foreseeabl e to the defendant that the plaintiff would be so compelled. 7d.
at 888. We conclude that summary judgment on the forced self-publication
defamation claim is appropriate because Pope has failed to produce sufficient
evidence to create a factual issue as to the publication element.

The state of the evidentiary record before us is similar to tha before the
Minnesota Supreme Court in Rouse v. Dunkley & Bennett, P.A., 520 N.W.2d 406
(Minn. 1994). In Rouse, the Minnesota Supreme Court held that the plaintiff failed
to put forward sufficient evidence to create a factual dispute as to whether he was
compelled to publish his employer’s allegedly defamatory statement in subsequent
interviews for employment. The court explained:

The only evidence [the plaintiff] has provided is his own deposition
testimony, during which he submitted alist of thirteen companieswhere
he interviewed. [The plaintiff] remembered some details about the
Interviews, such as roughly where the companies' offices were located
and, in afew cases, whether he interviewed with a man or a woman.
However, he could not provide names of interviewers nor provide any
documentary evidence of having filled out applications, sent resumes or
received rejections.

Id. at 411. Inthis case, Pope has provided even less evidence, making only vague
referencesto ahandful of job opportunitiesthat were allegedly lost dueto hisforced
publication of the allegedly defamatory statement regarding timecard fraud.
Consequently, we hold that summary judgment is appropriate on this claim because
Popehasfailed to present sufficient evidencewith respect to the publication element.
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III. CONCLUSION

For the foregoing reasons, we affirm the district court’s order granting
summary judgment in favor of ESA on all clams.
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